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It is necessary to maintain a high degree of readiness in Naval Aviation to perform its pri- 
mary function—the ability to engage in prompt and sustained combat operations. The tem- 
porary or permanent loss of an aircraft or crew member directly affects the combat potential 
of the unit concerned. Present day high performance aircraft are highly complex weapons 
systems which represent substantial capital investment. Thus the prevention of accidents be- 
comes a matter of utmost importance. 

In order to carry out an effective aircraft accident prevention program we must know what 
causes the accidents. Once an accident occurs it is essential that the investigation be thorough 
and unbiased. The twofold purpose of any aircraft accident investigation is to prevent further 
accidents and to compile accurate useable statistics required for many purposes. 

The Naval accident prevention program has lowered the aircraft accident rate from 5.0 per 
10,000 flight hours down to 2.6 per 10,000 flight hours over a period of 5 years. Aircraft accident in- 
vestigations have been a major factor in this accident prevention program. The articles appearing 
in this issue of the JAG Journal should result in a better understanding of the investigative 
processes that have been conducted over a period of many years and therefore deserve the 


attention of all aviation personnel. 
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REPORTING FACTS 


for the 
NAVAL AVIATION SAFETY PROGRAM 


By 


REAR ADMIRAL WILLIAM O. BURCH, IR. 
COMMANDER, U.S. NAVAL AVIATION SAFETY CENTER 


ter were quite pleased to learn that the 

September issue of the JAG JOURNAL 
would feature problems associated with naval 
aviation with special emphasis on the distinc- 
tion between the Naval Supplement investiga- 
tion and the Aircraft Accident Report. As 
many already know, the Naval Aviation Safety 
Center has been concerned over this particular 
problem for some time because the principles in- 
volved are an important part of the accident 
reporting system which in turn is the founda- 
tion of the Navy’s accident prevention program. 

The objective of the accident prevention pro- 
gram of course, is to maintain the operational 
readiness of the Navy at the highest possible 
level by reducing the losses in lives and material 
which are sustained in the course of the Navy’s 
worldwide air operations. In order to appreci- 
ate the importance of this program, one has 
only to recall that during FY 59 the Navy’s 
air losses amounted to 307 fatalities and 446 
totally destroyed aircraft. This is in addition 
to the many injuries sustained and aircraft 
damaged. The financial impact can never be 
overlooked—the above losses cost the Navy 
311 million dollars. What these figures would 
have been had the aviation safety program 
not been zealously pursued is impossible 
to tell, but it is almost certain that without a 
strong safety program Naval Air would price 
itself out of existence. Yet it is true that more 
improvements can be made. With proper 
emphasis and timely action, the Navy’s losses 
in the air can be considerably reduced. 

However, in order to achieve such an objec- 
tive it is essential that we have the capability to 
report, analyze, and take remedial action on all 
unsafe conditions as soon as they are uncovered. 
Once reported it is necessary to disseminate this 
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information to all commands concerned so that 
they might prevent similar occurrences. The 
Safety Center acts as the focal point for these 
requirements and coordinates the action neces- 
sary in carrying them out. In addition, the 
Center maintains complete records of past oc- 
currences and is constantly adding to its back- 
log of experience. Since we must depend on 
our past experiences as a basis for future de- 
signs and procedures, such data is invaluable. 


As PREVIOUSLY STATED the very heart of 
our accident prevention program is the report- 
ing system. Reports give us the big picture and 
from this picture we are able to pinpoint the 
problem areas, recommend remedial action, and 
evaluate the results. For this reason we are 
constantly striving to improve reporting pro- 
cedures, and to be alert for anything that might 
prejudice our interest in this regard. All air- 
craft accident, incident, flight hazard, and 
ground accident reports as well as the investi- 
gations upon which these reports are based, are 
submitted for accident prevention purposes 
only. It is for this reason that the Safety Cen- 
ter was particularly pleased by the efforts of 
the JAG JOURNAL to clarify the differences be- 
tween the reports made in accordance with the 
Naval Supplement and the reports made in ac- 
cordance with the aircraft accident report 
procedures. 

Both of these reports fulfill an important re- 
quirement and the Safety Center recognizes 
the need for the Naval Supplement investiga- 
tion as well as the investigation conducted by 
the accident board. We also recognize that dis- 
ciplinary action is often the natural and neces- 
sary end result of the “legal” investigation. 
However, it is very important that the two type 
reports, and the investigations upon which they 
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are based, be kept separate and distinct from 
each other. Unfortunately any connotation of 
legal or disciplinary action tends to have an un- 
favorable effect upon our accident prevention 
program. We have found that officers and men 
operating and maintaining our modern high per- 
formance aircraft sometime make honest but 
nonetheless serious mistakes due to incomplete 
knowledge of these very complex machines and 
the complex procedures associated with them. 
Since people naturally shy away from intim- 
idating themselves or their friends, the accident 
investigator must be in a position to assure all 
personnel having knowledge pertaining to the 
accident that the information given will have a 
privileged status. Without such assurance 
ground personnel as well as flight personnel 
may be reluctant to reveal all pertinent infor- 
mation for fear that such revelations might re- 
flect adversely and lead to disciplinary 
measures. It is extremely important of course, 
that the accident board have all facts available 
to them in order to determine all of the cause 
factors involved in the accident. With the cost 
of each aircraft accident soaring higher and 
higher we in the Navy cannot afford an “un- 
determined” accident. Only by being able to 
determine the cause factors are we able to pre- 
vent similar accidents from occurring in the 
future, and in a sense retrieve a little of the 
cost of an expensive accident. 

However, at the Safety Center we have found 
that our problem of collecting information goes 
even deeper than the individuals immediately 
concerned with the occurrence. Many com- 
manding officers do not fully appreciate the 
importance of submitting each and every acci- 
dent/incident/flight hazard/ground accident re- 
port, and we are constantly striving to educate 
these officers on the value of such information. 
Only when the commanders know and under- 
stand the importance of reporting these details 
will we receive adequate reports. 


AIRCRAFT accident investigators as well as 
others directly involved in the Aviation Safety 
Program are very dependent on the full co- 
operation of a wide range of people engaged in 
the operation and maintenance of aircraft. 
Without this cooperation our safety program 
iscrippled. We at the Center have consistently 
maintained that aviation safety is an all hands 





Rear Admiral William O. Burch, Jr., has been the Commander, U.S. 
Naval Safety Center since September 1958. Prior to his present 
assignment he was the Commander, Carrier Division 8. Among the 
numerous combat awards received by Rear Admiral Burch he has 
been awarded the Navy Cross and two Gold Stars. He graduated 
from the U.S. Naval Academy in 1927, from the National War Col- 


lege in 1952 and was designated a Naval Aviator on 12 December 
1930. 





evolution and have done our best to promote 
the idea that the maintenance man, the tower 
operator, etc., have just as much responsibility 
for the safety of an aircraft as a member of the 
flight crew. The pursuance of this theme of 
all hands cooperation has, to a certain extent, 
been responsible for the steady decrease in our 
accident rate since the formation of the Center 
in 1952. During this period the accident rate 
has been more than cut in half with countless 
savings in life and property. The introduction 
of new high performance, high cost aircraft 
during the past few years has necessitated an 
increased emphasis on coordination and cooper- 
ation. Such emphasis has paid off. 

The interest that the Office of the Judge Ad- 
vocate General has displayed in this area of 
safety will certainly make our job easier, and 
with similar participation by other commands 
of equal stature we can look forward to addi- 
tional gains in naval aviation safety. 





JAG JOURNAL 








r, U.S, 
resent 
ng the 
he has 
uated 
r Col- 
ember 


note 
wer 
ility 
the 
2 of 
ent, 
our 
nter 
rate 
less 
tion 
raft 
| an 
er- 


Ad- 
, of 
and 
nds 
1di- 





NAVAL SUPPLEMENT INVESTIGATION 
VS. 


THE AIRCRAFT ACCIDENT REPORT 


BY CAPT. GALE E. KROUSE, USN* 


HENEVER A NAVAL aircraft accident 

occurs, the Navy has an immediate inter- 
est in what happened, why it happened and how 
like accidents can be prevented. Aside from an 
Aircraft Accident Board Investigation ? which 
routinely begins after a reportable aircraft mis- 
hap, Commanding Officers, in order to meet the 
needs of the service, have often found it neces- 
sary or desirable to conduct an additional in- 
vestigation in accordance with the 1955 Naval 
Supplement to MCM, 1951.2. Tothe uninitiated, 
this practice may appear to be an anomaly. 
Certainly the facts as to the accident and its 
causes should not vary according to the type of 
investigation conducted! Since it is obvious 
that the efforts of both investigative bodies will 
be parallel and that the facts of the accident 
which appear in one report will also appear in 
the other, there has been some criticism con- 
cerning “this unnecessary duplication of effort.” 
More serious than the criticism however, has 
been the occasional practice, because of the ap- 
parent duplication, of conducting the Naval 
Supplement Investigation or the AAR in a per- 
functory manner. 

In an organization as large as the Depart- 
*Captain Gale E. Krouse, USN, is presently on duty as the Director, 
Investigations Division, Office of the Judge Advocate General. Cap- 
tain Krouse received his LLB from the Washburn College School 
of Law in 1939 and was admitted to the Kansas State bar on that 
date. He is a member of the American Bar Association. 

1, OPNAV INSTRUCTION 3750.6D sets forth requirements for the 
investigation of aircraft accidents, aircraft incidents, and air- 
craft ground accidents and reporting procedures therefor. This 
instruction assigns the Commander, Naval Aviation Safety Center, 
the responsibility of conducting the final review, evaluation and 
classification of all aircraft accidents and, based upon an analysis 
of aviation safety problem areas, of coordinating action required 
at all levels of operating and management authority. It is the 
Naval Aviation Safety Center which directs the preventive effort of 


the Navy relating to aircraft accidents, incidents and ground 
accidents. 

- The decision as to whether or not to convene such an investiga- 
tion generally rests within the discretion of the commanding 
officer, guided by Section 0202 and 0204 of the 1955 Naval Supple- 
ment. In certain instances, such as the death of naval personnel 
resulting from injury, this investigation is mandatory. See 
BUPERS INST 1611.6B concerning review of this discretion. 





Nn 


ment of the Navy, it is imperative that constant 
vigilance be exercised to prevent duplication— 
unless duplication is absolutely necessary. 
Whenever two substantially similar operations 
can be consolidated, at least in part, into a 
single procedure, with a resultant increase in 
efficiency, consolidation must be made. Yet, 
such a merger must be accomplished without 
destroying the effectiveness or defeating the 
independent purpose of either operation. 

Years of aviation experience have demon- 
strated that a merger of the Aircraft Accident 
Report and the Naval Supplement Investigation 
is neither desirable or feasible. The reasons 
for the continued prohibition against the con- 
solidation of these two reports and the emphasis 
by the Navy Department upon the importance 
of the thoroughness of each report, can best be 
understood by painting a clear distinction be- 
tween the two. An understanding of the pur- 
pose and nature of each and the interrelation- 
ship between them should dispel suggestions 
of duplicity and assist those charged with the 
responsibility of preparing both types of in- 
vestigations to better accomplish their 
assignment. 


THE NAVAL SUPPLEMENT Investigation 
is a fact-finding body convened to report facts 
surrounding an incident in order that the 
Naval Establishment may be more efficiently 
administered® The opinions and recommen- 
dations developed as a result of the investiga- 
tion are of particular assistance in the drafting 
of regulations and instructions designed to 
overcome operational error, in public relations 
activities and in numerous other ways. The 
report is designed to serve many purposes and 
of itself avoids many duplications of effort. 
It is possible, by one aircraft investigation 
(convened pursuant to the 1955 Naval Supple- 
ment to MCM, ’57) to determine not only the 


3. 1955 Naval Supplement, MCM, sec. 0202 and Chapter IV. 
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circumstances surrounding the accident and its 
proximate cause but to determine, as well, such 
related matters as: 
(a) the amount of damage sustained by private in- 
dividuals and property owners which may result in 
valid claims against the United States, 


(b) the line of duty and misconduct status of naval 
personnel, and, 


(c) whether any disciplinary action is warranted 
against personnel involved. 


The procedural regulations imposed on Naval 
Supplement Investigations should not be in- 
terpreted as restricting the activities of the in- 
vestigation. Rather, they should be consid- 
ered as an added assurance that not only will 
all the facts surrounding the incident be ob- 
tained and reported in a truly impartial and 
completely independent manner, but also that 
any resultant disciplinary action by the Com- 
manding Officer or his superior can be based 
upon a fair and just record. 

This type of investigation is one of the main 
sources of information for the Secretary of the 
Navy, the Chief of Naval Operations, the Com- 
mandant of the Marine Corps, the Bureau of 
Aeronautics, the Chief of Naval Personnel, and 
the Judge Advocate General. 


In CERTAIN INSTANCES other bureaus and 
offices of the Department of the Navy require 
access to this investigative report. Often it is 
this report alone which must be relied upon to 
furnish the facts surrounding an aviation acci- 
dent to interested governmental agencies out- 
side the Navy Department. In death cases the 
Veterans Administration looks to the Navy for 
information upon which to adjudicate survivor 
claims and this information is generally supplied 
by means of the Naval Supplement Investiga- 
tion. Frequently, the Justice Department has 
to rely upon material contained in a Naval Sup- 
plement Investigation to defend the United 
States in suits under the Federal Tort Claims 
Act.‘ Clearly, since it is this investigation 
which supplies the necessary information about 
an aircraft accident to so many important parts 
of the naval establishment and other govern- 
mental departments, the investigation must be 
as thorough and complete in all aspects of the 
accident as is humanly possible. Yet, unlike 
the Aircraft Accident Report, the Commanding 
Officer has a wide discretion in ordering a Naval 
Supplement Investigation and will generally re- 
serve this type investigation for those accidents 
4. When a suit based on an aircraft accident is filed against the 

government, reproductions of the Naval Supplement Investiga- 

tion report are made and forwarded for the use of the Department 


of Justice and the United States attorney assigned to defend 
the case. 
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which, because of one or more elements, would 
be of interest to the Navy Department in 
general. 


THE AIRCRAFT ACCIDENT investigation, 
on the other hand, is designed to determine all 
contributing factors of an aviation accident and 
to obtain related information which can be used 
as a basis for arriving at corrective action for 
the prevention of future aircraft accidents. 
When the true causes of accidents are known, 
positive preventative action can be taken. The 
entire AAR is limited to one purpose—by look- 
ing into the circumstances surrounding this ac- 
cident can aircraft accidents be avoided; can 
lives be saved. This purpose is in marked con- 
trast with the Naval Supplement Investigation 
which purpose is to permit the Navy Depart- 
ment to properly assess the accident to deter- 
mine questions which are not solely concerned 
with accident prevention. 

Inasmuch as the two investigations are con- 
ducted for separate and distinct purposes, dif- 
ferent procedures for eliciting the testimony of 
witnesses are applied. In the Naval Supple- 
ment Investigation, the regulations prescribe 
that certain statutory rules be followed, recog- 
nized and safeguarded. When these require- 
ments are met, many legal consequences can 
flow based upon this one report which might 
otherwise require a new proceeding. Some of 
the more important requirements include the 
right of a party to an investigation to be in- 
formed of the allegations made against him or 
to be informed that his conduct is, or may be, 
subject to inquiry ; to be present during the pro- 
ceedings ; to be represented by counsel; to cross- 
examine witnesses; to introduce evidence in his 
own behalf and to make an argument at the 
conclusion of presentation of evidence. The 
ground rules for this type investigation are set 
forth in the 1955 Naval Supplement to MCM, 
1951. 

The Aircraft Accident Investigation in con- 
trast is conducted in accordance with the step- 
by-step procedure described in the Handbook 
for Aircraft Accident Investigators. These 
procedures are based on the experience and ac- 
cepted practices of the various agencies en- 
gaged in aircraft investigations.. One of the 
most distinguishing features of this investiga- 
tion is that the testimony elicited from the wit- 
nesses is “privileged.” This means a witness 
appearing before an Aircraft Accident Board is 
5. NAVAER-00-80T-67. The objective of the manual is to provide 

sufficient information, under a single cover, to enable an Aircraft 


Accident Investigator to conduct a comprehensive, educated and 
thorough accident investigation. 
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afforded complete protection against having his 
testimony used against him in any proceeding 
of a criminal nature. In practice, the safe- 
guard is applied so that the report itself cannot 
be used as a basis of information for subsequent 
disciplinary proceedings of any kind. There is 
a confidential relation that exists between the 
witness and this investigation board which is 
preserved within the AAR—a privileged docu- 
ment protected as a matter of policy. This pol- 
icy is in consonance with that of the Department 
of the Air Force which is expressed as follows: 
Privileged Reports * * * It is Air Force Policy that 
the reports listed in this subparagraph and their 
attachments will be used only to determine all factors 
related to aircraft accidents and incidents so that 
corrective action may be taken in the interest of 
accident prevention * * * They may not be used as 
evidence or to obtain evidence for disciplinary action; 
as evidence in determining the misconduct or line of 
duty status of any personnel; as evidence before any 
flying evaluation boards; as evidence to determine 
liability in claims against the Government; as evi- 
dence in determining pecuniary liability. Moreover, 
they may not be used or introduced as evidence in 
courts of law for any purpose. These reports and 
their attachments or copies and extracts will not be 
appended to or enclosed in any report or document 
unless the sole purpose of the other reports or docu- 
ments is to prevent aircraft accidents. 


The “privileged document” distinction be- 
tween two investigations is the clearest example 
of their difference. It should be readily ap- 
parent why the priviliged statements of the 
Aircraft Accident Investigation cannot be used 
or made a part of or referred to in the Naval 
Supplement Investigation. This latter investi- 
gation, after all, may form the basis for disci- 
plinary action or for legal consequences which 
relate to the interests or personal concern of a 
witness. To keep the testimony of witnesses 
appearing before an Aircraft Accident Board 
inviolate from influences which have a tendency 
to obfuscate aircraft accident analysis and sta- 
tistical studies made in furtherance of the Avi- 
ation Safety Program, the Chief of Naval 
Operations has included a statement in his re- 
porting procedures for Navy aircraft accidents, 
incidents and ground accidents which precludes 
the use of the same documents and statements 
in both investigations. This instruction pro- 
vides that copies of evidence obtained in an Air- 
craft Accident Report may not be appended to 
any other report as an enclosure or otherwise, 
unless the sole purpose of the other report or 
document is to prevent aircraft accidents. 

This proscription of the Chief of Naval Oper- 
ations, however, only applies to evidence ob- 


tained through the independent effort of the 
Aircraft Accident Boards and does not restrict 
the independent efforts of the Naval Supple- 
ment Investigators. In most instances, the 
witnesses who have knowledge of the incident 
or who have information material to the in- 
quiry will be available for interrogation by both 
bodies even though the testimony will be elicited 
in a different atmosphere and under altogether 
different circumstances. 

Items of real evidence may be received or 
exhibited in evidence in both investigations if 
they are relevant to an issue in the case. Since 
items of real evidence are not required to be 
attached in either investigation, photographs or 
accurate descriptions are sufficient. The same 
official records, sketches, maps, charts and 
photographs may be received as evidence in 
both investigations provided they are relevant 
to the issue and are obtained through independ- 
ent effort of the investigation. Thus, although 
the Aircraft Accident Report is to be regarded 
as a privileged document, the facts contained 
therein, when desired by other investigative 
bodies through their independent effort, are not. 
Facts which have been acquired by the Aircraft 
Accident Report may certainly be inquired into 
by a Naval Supplement Investigation. 


In ORDER TO insure that the complete inde- 
pendence of the two investigations will be pre- 
served, personnel serving on an Aircraft Acci- 


‘dent Investigation should not be appointed as 


members of the Naval Supplement Investiga- 
tion inquiring into the same incident. It is ob- 
vious that the effectiveness of the proscription 
against the actual incorporation of privileged 
information adduced by the Aircraft Accident 
Investigation into the Naval Supplement Inves- 
tigation would be seriously impaired unless the 
two investigations are conducted in an inde- 
pendent fashion by different personnel. The 
inclusion of such confidential and privileged in- 
formation would be a circumvention, violative 
of the letter and the spirit of the regulations 
governing the investigations. Moreover, even 
if it could be guaranteed that no such circum- 
vention would occur, the practical effect of ap- 
pointing the same personnel to both the Aircraft 
Accident Investigation and the Naval Supple- 
ment Investigation would be to reduce the effec- 
tiveness of the privilege accorded witnesses be- 
fore the Aircraft Accident Investigation, the 
purpose of which is to encourage a free and full 
disclosure of any pertinent information which 
such witness might have in his possession, 
regardless of the possible incriminatory nature 
(Continued on page 20) 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


AVIATION DUTY—Hospitalizati Suspensi of Flight Status. 
e A flight officer who, after transfer to a naval hos- 
pital for treatment of an illness determined to be 
“physically incapacitating to such extent as to dis- 
qualify him for actual control of aircraft,” performed 
sufficient flights during the intervals between treat- 
ments to qualify for aviation pay may not have the 
hospital admission regarded as an automatic suspension 
of flight orders in the absence of a suspension of the 
member’s flight status by the commanding officer pur- 
suant to the regulations in paragraph 044087-1 of the 
Navy Comptroller Manual. The officer is therefore en- 
titled to aviation pay during the period the flight re- 
quirements were met. 37 Comp Gen 282. 

AVIATION DUTY—Pay—Non-crew member status changed to 
crew member status. 

@ An aviation medical officer who did not participate 
in any aerial flights as a non-crew member during the 
first twelve days of the month prior to receipt of orders 
which changed his rating to flight surgeon and required 
frequent and regular flight participation as a crew 
member, may not have the flights performed after the 
issuance of orders considered for entitlement to hazard- 
ous duty pay at the rate for non-crew members for the 
first twelve days of the month. However, hazardous 
duty pay as a crew member may be allowed for the 
balance of the month following receipt of orders. 37 
Comp Gen 322. 

FLIGHT PAY—Inclusion in six months’ death gratuities. 

@ A naval reservist who, while on authorized leave 
from duty requiring frequent and regular participation 
in aerial flights, was admitted to a civilian hospital for 
treatment for poliomyelitis, which subsequently caused 
his death, may not be regarded as having his flight 
status automatically suspended by reason of the hos- 
pitalization. His widow is therefore entitled to have the 
additional flight pay included in the six months’ death 
gratuity payment. 36 Comp Gen 57. 

MILITARY PERSONNEL—Travel—Permanent change of station— 
Travel time computations—Mixed modes of travel. 

@ Any travel time on permanent change of station of 
members of the Uniformed Services which may be con- 
sidered incident to the personal convenience of the 
traveler should not, to the extent that it exceeds the 
travel time necessary to accomplish the travel required, 
be considered as authorized travel time, but should be 
charged against authorized leave of absence. 

In addition, the computation of travel time on a 
mileage basis when different modes of transportation 
are authorized for members of the Uniformed Services 
on permanent change of station would not be objected 
to. However, the use of the three-hundred-mile figure 
as the measure for one day’s travel time for travel by 
privately-owned automobile, with an added day allow- 
able for fractions exceeding 150 miles, would be more 
realistic than the proposed 250 mile and 125 mile meas- 
ure. It is also recommended that the disparity in com- 
putation of travel time for members who travel by air 
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under orders directing air travel and for those who 
travel by air under orders which do not direct that 
mode be eliminated. 

When travel by privately-owned automobile is author- 

ized for members of the Uniformed Services on perma- 
nent change of station, and the member uses such trans- 
portation for only part of the travel and a commercial 
carrier for the balance of the travel, time should be 
computed on the basis of travel by commercial carrier by 
the direct route, in the absence of affirmative evidence 
that combination of different modes of travel was not 
for the personal convenience of the traveler. CompGen 
Decision B-137441, January 29, 1958. 
MILITARY PERSONNEL—Station allowances—Overseas—Depend- 
ents resident of foreign country—Excess cost-of-living requirement. 
@ The entitlement of a member of the Uniformed Serv- 
ices to overseas station allowance on account of de- 
pendents under Paragraph 4300-1 of the Joint Travel 
Regulations is conditioned not only on the dependents’ 
residence in the vicinity of the overseas station but also 
on the purpose for which the allowance is authorized, 
namely, to defray the average excess cost of living as a 
result of the overseas assignment. Therefore, where 
the dependents reside in a foreign country prior to the 
transfer of the member to that country and the only 
contribution by the member for the support of the de- 
pendents is the class Q allotment, the member is not 
entitled to station allowances for dependents who re- 
side in the vicinity of the overseas station in a military 
dependent status. CompGen Decision B-138243, Feb- 
ruary 3, 1959. 





JAG BULLETIN BOARD 
MILITARY PERSONNEL DIVISION 


LT William L. Craig, USNR, from JAGO, to USS 
DEWEY (DLG-14). 

LT Harry L. Hall, USN, from NAS, Rota, Spain to 
JAGO. 

LCDR John S. Lane, USNR, from NAS, Pensacola, 
Fla. to JAGO. 

CDR William J. McMahon, USNR, from NAS, Atsugi, 
Japan to ComServLant. 

CDR James C. Pulliam, USNR, from OLA, EXOS, 
Navy Dept. to ComThirteen. 

LTJG Eugene P. Chell, USNR, from SNJ, Newport, R.I. 
(Under Inst.) to Rec. Sta., Wash., D.C. 

LTJG Henry W. Croskey, USNR, from SNJ, Newport 
R.I. (Under Inst.) to JAGO, Navy Dept. Wash., D.C. 

CDR John T. Davies, USN, from JAGO, Navy Dept. 
Wash., D.C. to OIR, Navy Dept. Wash., D.C. 

CAPT Mitchell K. Disney, USN, from ComSix to Nav- 
Sta, Argentia, Newfoundland. 

LTJG Edward D. Duncan, USNR, from SNJ, Newport, 
R.I. (Under Inst.) to USS HANCOCK (CVA-19). 
LTJG Mitchael F. Fasanaro, Jr., USNR, from SNJ, 

Newport, R.I. (Under Inst.) to ComFive. 
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THE PRIVILEGED STATUS OF THE AAR 


By 


LCDR DAVID MUNNS, USN* 


IEUTENANT JOHN GETSTREIM was 
feeling fit as he strapped himself into his 
F9F-—8—despite the fact that he had stayed 

late at the officers club the night before. He 
knew that he should have allowed himself a 
few hours more sleep before setting out on this 
cross-country flight. Yet he was pleased to 
note that it apparently had no ill effects on his 
physical condition, and he was anxious to get 
started. It was his first opportunity to take a 
cross-country navigational training flight in the 
Cougar. He was curious to see how his pre- 
liminary calculations on the “rest” computer 
worked out. As he prepared for takeoff, he 
was careful to diligently perform his check off 
list. He was confident that he had accurately 
calculated his navigation and that it was error 
free. He had checked the NOTAMS. In 
short, there was nothing left undone. 

He received tower clearance. The runup to 
100% at the end of the runway showed the 
engine operating properly. Releasing the 
brakes, he commenced his takeoff roll and was 
shortly airborne and on his way. The aerolo- 
gist had predicted good weather to destination. 
He found this prognostic accurate. In fact the 
weather was so good that the flight seemed 
singularly uneventful, but he continued to check 
his navigation and his fuel flow to determine 
whether or not his predictions were correct. 
He was pleased to note that all of his preflight 
calculations with regard to navigation and fuel 
consumption proved well within tolerances. 

His flight path would carry him over a wide 
stretch of water on the route he had selected. 
Destination airport was on the opposite shore. 
As he crossed the coastline he noted the time 
on his kneepad. Good! He was within one 
minute of the predicted time of crossing. At 
400 knots this was excellent. He had been air- 
*Lieutenant Commander Munns is presently on duty in the Office 
of Legislative Affairs. He received his BS from the U.S. Naval 
Academy in 1945, his LLB from the Georgetown University in 1954 
and was designated a Naval Aviator in 1949. During the Korean 
conflict Lieutenant Commander Munns served in VA-65. In addi- 
tion to a tour of duty in All Weather Attack Squadron 35, he has 


served as Assistant Staff Legal Officer, COMNAVAIRPAC. He is 
a member of the District of Columbia and California Bars. 





borne for about an hour and a half now, flying 
at a relatively low altitude so that more than 
the usual amount of fuel had been burned. His 
fuel counter showed 1,300 pounds. He pre- 
ferred to be over the field with at least 1,000 
pounds but it appeared that he would use no 
more than 300 pounds before reaching destina- 
tion. He had been letting down and was ap- 
proaching an altitude of 2,000 feet when 
suddenly—a power loss was experienced! 

Lieutenant Getstreim switched to emergency 
fuel without result. He now had to make the 
decision to abandon the aircraft. (Any further 
diagnosing of the trouble would have cost him 
dearly in much needed altitude for ejection.) 
He followed normal ejection procedures and 
was presently floating down toward the water 
in his parachute. He soulfully watched his 
crippled Cougar plunge into the water about 
a mile away. 


WHILE SITTING IN his life raft awaiting 
rescue, the dejected eject contemplated the 
trouble. The flight had been so completely un- 
eventful; everything had operated so smoothly; 
the aircraft had shown no tendency to malfunc- 
tion during the entire flight. The sudden flame- 
out was unexpected and unexplainable. What 
would he tell the Aircraft Accident Board? He 
could honestly say that he did not know what 
had caused the flameout, but he was unable to 
escape a creeping doubt that came over him. 
He was aware of his habit to rely on the fuel 
counter rather than the quantity gauge. He 
knew that such a habit was not the safest pro- 
cedure because it did not measure available fuel. 
He had acquired the habit flying the TV in the 
training command where the fuel quantity 
gauge shows only fuselage tank fuel. 

He had planned to start transferring fuel 
from the wing tanks as he crossed the coastline 
going seaward. With the exception of a small 
amount of fuel transferred while testing the 
transfer pumps, he carried full wing tanks until 
late in the flight so that he could dump fuel if 
necessary. Here was the source of that “creep- 
ing doubt.” He remembered that there were 


SEPTEMBER 1959 








other things which had distracted him at the 
time of the coastal crossing. He could not spe- 
cifically recall turning the transfer switches on! 
He was almost sure that he had done so but he 
still could not swear that he had. Not trans- 
ferring would certainly account for the flameout 
at the time it occurred. The fuel counter had 
indicated fuel remaining equal approximately 
to the capacity of the wing tanks. Yet he would 
have seen the red fuel low level warning light 
if the fuel had been below 1,250 pounds. This 
light had not come on during the flight and since 
it is reliable, he was morally certain that fuel 
starvation had not caused the accident. 

These troublesome thoughts left LT Getstreim 
when he observed the progress of a fishing boat 
making its way in his direction. He was hoisted 
aboard the boat a few minutes later, none the 
worse for his dunking. The fishermen were 
pleased to be of assistance to a U.S. Navy pilot 
even though they mentioned that his crippled 
Cougar had damaged one of their nets in its 
plunge into the water. LT Getstreim assured 
them that any loss sustained by them would be 
taken care of by the Navy. They put our pilot 
ashore at his destination airport and his trip 
was complete, albeit delayed. 


LIEUTENANT GETSTREIM NEXT found 
himself before the Aircraft Accident Board 
which is the inevitable sequel, as every naval 
aviator knows, to every reportable naval air- 
craft accident. The president of the Board at 
the outset made it clear that none of the infor- 
mation which was revealed to them can be used 
against the pilot and that, in accordance with 
OPNAV Instruction 3750.6D, the Aircraft 
Accident Report is a “privileged document.” It 
cannot be used as the basis for disciplinary ac- 
tion. The president, having explained the na- 
ture of the AAR, then urged a complete disclo- 
sure. Even “impressions” had of an accident 
can be an important key to aviation safety 
improvements. 

Recognizing the lives and property that can 
be saved through these safety procedures, our 
pilot related the agonizing feeling he had while 
in the life raft—he may not have turned on his 
wing tank transfer switches. The flameout 
could have been caused by pilot-imposed fuel 
starvation. But he was quick to point out that 
' this was only a flash impression, that he was 
confident he did in fact turn on the switches. 
The red light had not come on. The only reason 
for his doubt was because there seemed to be no 
other explanation he knew of for the sudden 
flameout. 
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Other facts concerning the accident, includ- 
ing the minimum amount of sleep the night 
before, were duly reported by the Board in the 
Aircraft Accident Report. Cause of the acci- 
dent was listed as: “unknown but with a possi- 
bility indicated of fuel starvation created by 
failure of the pilot to transfer fuel from the 
wing tanks”. The possible failure of the warn- 
ing light was also noted. 

Now let’s see what happened to the “privi- 
leged document,” which is the report made by 
the Aircraft Accident Board in the case of LT. 
Getstreim. As required by OPNAV instruc- 
tions, and in the interests of squadron perform- 
ance, the AAR was reviewed by the Command- 
ing Officer of the squadron. The skipper noted 
the implication drawn by the board that the 
accident was pilot-caused. Although the acci- 
dent rate in his squadron had far exceeded the 
average of other squadrons similarly situated 
and notice had already been taken of this fact 
by the type commander, he was fully aware of 
the restricted use to which the AAR could be 
put. He knew he could and musi not take 
corrective disciplinary action against anyone 
based on the findings or record of an AAR. 
The Commanding Officer therefore forwarded 
the report to the Naval Aviation Safety Center 
without further action. 


SHORTLY AFTER THE submission of the 
AAR, a letter was received by the Command- 
ing Officer from one of the rescuing fishermen. 
It stated that certain of his fishing nets had 
been damaged when the aircraft which LT 
Getstreim had abandoned plunged into the 
water. He was inquiring as to the procedures 
regarding indemnification. In view of this de- 
velopment, the Commanding Officer found it 
necessary to convene a Naval Supplement In- 
vestigation to evaluate the damage and the pos- 
sible claim against the Government. 

In the appointing order for the Investigation, 
the Commanding Officer directed, following the 
usual form, that the Board include in its findings 
of fact, opinions and recommendations, the 
cause of the accident, the damages resulting 
therefrom, injuries to naval personnel and their 
line of duty and misconduct status, the respon- 
sibility for the accident, including recommended 
disciplinary action. LT Getstreim was desig- 
nated a party to the investigation as a matter 
of course. The Board was made up of three 
experienced naval aviators in the squadron. 
Pursuant to Navy policy, none of these officers 


had been involved in the proceedings of the Air- 
craft Accident Board. 


The Board conducted a thorough investigation 
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into the accident including an assessment of the 
damage to the fishing nets. They interrogated 
LT Getstreim who related all the circumstances 
of the accident, after being warned in accord- 
ance with Article 31, UCMJ, that anything he 
said could be used against him. He gave all the 
facts. He refrained from speculating however. 
The “creeping doubt” he had in the life raft, 
that he may not have turned on the transfer 
switches, did not appear inthisrecord. Nor did 
he volunteer that it was his habit to use the fuel 
counter to determine fuel remaining rather than 
the fuel quantity gauge. There were two rea- 
sons for his restraint. He was interested in a 
career in the Navy and, more important, he did 
not honestly feel that he had forgotten to turn 
on the switches. There was only a remote pos- 
sibility he had forgotten. 

In writing up the investigative report, the 
Board found itself faced with the problem of 
rendering an opinion regarding the cause of 
the accident. Like all aircraft accidents, this 
mishap had been widely discussed in the squad- 
ron and there was much speculation as to what 
had caused it. Many in the squadron had 
formed the independent though uninformed 
opinion, based on the circumstances of the ac- 
cident, that the pilot had failed to transfer fuel 
from his wing tanks. The Board members 
were influenced by previous discussion of the 
accident and therefore included in their opin- 
ions that the probable cause of the flameout was 
pilot-imposed fuel starvation. It logically fol- 
lowed, then, that disciplinary action should be 
recommended because of the pilot’s negligence. 
The Board therefore recommended that LT 
Getstreim be issued a letter of caution. 


THE COMMANDING OFFICER then re- 
viewed the Investigative Report forwarded by 
the Board of Investigation. Noting the recom- 
mendations of the Board regarding the letter 
of caution, the Commanding Officer at first con- 
sidered that he was justified in taking the ac- 
tion which he had not been able to consider 
after reviewing the AAR. Unlike the AAR, 
the Investigation provided the proper basis for 
disciplinary action, for LT Getstreim was made 
a party and accorded his rights as such. 

Yet, a review of the evidence as shown in the 
findings of fact and in the record disclosed that 
there was no proper basis for the recommen- 
dation. It was apparent that the Board mem- 
bers, in formulating their opinion and making 
the recommendations, were speculating and 
relying on unreliable information outside the 
record. If the Commanding Officer were to 
impose punishment, he would be taking privi- 


leged information which came to him through 
the -vehicle of the Aircraft Accident Report 
into consideration. True, LT Getstreim had 
insufficient sleep the night prior to the flight 
and this could provide a seemingly adequate 
basis for disciplinary action. The minimum 
amount of sleep which LT Getstreim had ob- 
tained the night before his ill-fated flight could 
be considered an exercise of poor judgment. 
It could have impaired his operation of the air- 
craft in such a way that the flameout could have 
been “pilot-caused.” Did not this poor judg- 
ment impose unnecessary hazards upon valu- 
able government equipment? Yet, there was 
nothing to connect the accident with the fact 
of insufficient sleep! There was nothing to 
show that more sleep would have made the pilot 
more alert. 

The Commanding Officer then came to the 
conclusion that any disciplinary action which 
he might take would, in effect, be based upon 
information contained in the AAR. Recog- 
nizing the necessity for preserving the objec- 
tivity of the AAR and for protecting the rights 
of the individuals within his command, the 
Commanding Officer decided against any ad- 
verse action against the pilot, LT Getstreim. 


THE FOREGOING IS a not-too-improbable fic- 
titious situation. It illustrates the privileged 
status of the AAR. Does the “privileged” na- 
ture of the AAR protect the candid witness from 
later adverse action against him? The protec- 
tion afforded by decreeing this report a privi- 
leged document could be illusory if a Com- 
manding Officer is not alert to the dangers of 
permitting his knowledge of the facts gained 
through review of the AAR to influence his 
judgment concerning possible subsequent disci- 
plinary action. 

It is essential that each Commanding Officer 
(or senior in the chain of command) contem- 
plating disciplinary action as a result of an air- 
craft accident, confine his consideration exclu- 
sively to the facts available to him outside of 
the Aircraft Accident Report. In this manner 
he will avoid using privileged matter in his 
decision-making process. Nor should he con- 
sider information which he may have received 
orally from members of the Board which was 
otbained during the course of the Aircraft Acci- 
dent Board’s investigation of the accident. 
Whenever there is doubt in the mind of the 
Commanding Officer whether the contemplated 
disciplinary action could be based on facts avail- 
able outside the Aircraft Accident Board’s in- 
quiry, disciplinary action should not be imposed. 
The Commanding Officer should ask himself 
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whether or not disciplinary action is appropriate 
based exclusively on the Naval Supplement In- 
vestigation or the Impartial Hearing, whichever 
is employed. 

It is only human to be unable to erase from 
one’s mind facts which have already been placed 
there—even when these facts come from find- 
ings which are privileged. The skipper cannot 
blank out the knowledge he carries concerning 
the causes of the accident as brought out by a 
previously conducted inquiry by the aircraft ac- 
cident board. He can, however, consciously 
separate this information from the facts upon 
which he must base his disciplinary judgment. 
He must consciously avoid the error of even 
placing an undue emphasis upon some aspects 
of the case which, were it not for privileged facts 
of the AAR, would be considered as too remote 
or unconnected with the case. 


By ACCORDING THE AAR the privileged 
status demanded by regulation and law, both 





the aviation safety program and discipline wil] 
be better served. A cavalier attitude toward 
the privileged status of the AAR can cause seri- 
ous injury to the service. Years of experience 
have demonstrated that a Commanding Officer 
must review the privileged AAR and act upon 
it and at the same time review the aircraft acci- 
dent investigation and act upon it. He playsa 
dual role. Like a jury which is instructed to 
disregard certain testimony in reaching a just 
verdict, he is instructed to disregard the AAR. 

A Commanding Officer who has a clear under- 
standing of the problems presented in this ar- 
ticle should have no difficulty in the role required 
of him. When a Commanding Officer reviews 
the AAR and later reviews a Naval Supplement 
Investigation, there is a barrier which exists 
between these two functions. He must avoid 
crossing the barrier or do serious damage to the 
overall safety effort of naval aviation and to 
prompt and appropriate discipline within his 
command. 





RECENT MEMORANDUM OF 


In 1955 the Commander, Boston Naval Shipyard, 
Rear Admiral W. E. Howard, Jr., USN, reported to 
superiors concerning the withdrawal of “recognition” 
from a particular employee’s association. He sent 
copies of his report to the Massachusetts congressional 
delegation. The report was alleged to have been defam- 
atory in nature, and a libel suit was brought against 
Rear Admiral Howard in his personal capacity. In dis- 
missing this suit, the Supreme Court ruled that Rear 
Admiral Howard had had a complete immunity from 
the libel suit since the statements upon which the defa- 
mation suit was based were within the scope of his 
official duties and hence privileged. In a memorandum, 
concerning this and a related decision, addressed to all 
Departments and Agencies of the Executive Branch 
of the Government, the Attorney General of the United 
States stated as follows: 

“The Supreme Court, on June 29, 1959, held that 
executive officers of the federal government have an 
‘absolute privilege’ for defamatory statements issued 
in the course of their official duties. (Barr v. Matteo 
and Howard v. Lyons). Thus, it confirmed a conten- 
tion advanced by the Department of Justice that of- 
ficials in the Executive Branch of government may not 
be held liable for damages for defamation as a result 
of statements made in the exercise of the duties of 
their offices. 

“The purpose of this memorandum is (1) to point out 
the extent and limitations of the privilege, and (2) to 
set forth the principles which should guide officials in 
the Executive Branch in the exercise of the privilege. 

“These decisions constitute a Supreme Court affirma- 
tion of a privilege that has long existed for many gov- 
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ernment officials. Any statement made in either House 
is privileged for the Constitution provides expressly 
that members of Congress ‘shall not be questioned in 
any other place.’ By Supreme Court decisions, this 
privilege was held applicable to the Judicial Branch of 
government in 1871 and cabinet officers in 1896. Since 
that time, the lower federal courts (with minor excep- 
tions) have held that this privilege is not confined to 
cabinet officers, but extends to other executive officials 
performing important policy functions. In its decisions 
in Barr and Howard, the Court confirmed these prece- 
dents, ruling that it is not the title but the duties of the 
office which clothes the official with immunity from civil 
defamation suits. 

“The reason for recognizing this privilege was well 
stated by Mr. Justice Harlan: ‘It has been thought im- 
portant that officials of government should be free to 
exercise their duties unembarrassed by the fear of dam- 
age suits in respect to acts done in the course of those 
duties—suits which would consume time and energies 
which would otherwise be devoted to governmental 
service and the threat of which might appreciably in- 
hibit the fearless, vigorous, and effective administration 
of policies of government.’ 

“As to the extent and limitations of the privilege, 
although referred to as an ‘absolute privilege’, it applies 
only to statements made in the course of the exercise of 
the duties of the office. The privilege does not apply to 
defamatory statements unrelated to official duties. 
Furthermore, there may be a close question as to whether 
a statement is in the line of duty of the office within the 


(Continued on page 20) 
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AVIATION ACCIDENT INVESTIGATIONS 
under the 
FEDERAL AVIATION ACT OF 1958 


BY CAPT. EDWIN D. FERRETTI, U.S.N.* 


O* MAY 20, 1958, about 1129 Eastern Day- 

light Time, a Viscount and a T-33 (mili- 
tary jet trainer) collided in the area about four 
miles east-northeast of Brunswick, Maryland. 
Seven passengers and crew aboard the Viscount 
were killed. A passenger aboard the T-33 was 
killed, but the pilot, severely burned, parachuted 
safely. Both aircraft were totally destroyed by 
the in-flight-collision, ground impact and ensu- 
ing fire. 

The collision occurred at an altitude of about 
8,000 feet on Victor Airway No. 44, while the 
Viscount was descending en route from Pitts- 
burgh to Baltimore Friendship Airport. It was 
operating on an instrument flight rules (IFR) 
flight plan, but in visual flight rules (VFR) 
weather conditions. The T-33 pilot was on a 
VFR proficiency flight. Because of the VFR 
weather conditions it was the responsibility of 
each crew to provide separation of their air- 
craft by visual reference. Before the collision, 
the aircraft were observed in the area west of 
Brunswick, flying parallel easterly courses, with 
the T-33 some distance behind and to the left 
of the Viscount. The T-33 quickly overtook 
the Viscount and made a gentle right turn dur- 
ing which it struck the forward left side of the 
fuselage of the Viscount.1 The right-of-way 
rules contained in the Civil Air Regulations 
clearly set out the pilot’s responsibility in the 
overtaking situation.” 

This holocaust occurred in broad daylight 
with a visibility of 15 miles. No other aircraft 
were involved and both pilots were qualified in 
their aircraft and had many hours of flight time 
behind them. This was not the case where the 
rate of closure was so rapid that the pilots did 
*Captain Edwin D. Ferretti is presently assigned to the Office of 
General Counsei, Federal Aviation Agency, Washington, D.C. He 
received his LLB from the Boston University Law School in 1940 
and was admitted to the Massachusetts bar that year. Captain 
Ferretti is a member of the Massachusetts Bar Association and the 
Maritime Law Association. 


1. See CAB Aircraft Accident Report File No. 1-0074. 
2. Civil Air Regulations, Sec. 60.14. 
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not have time in which to recognize danger and 
to take evasive action. It was much the con- 
trary. There was ample time to see and be seen 
and to take the proper evasive action in accord- 
ance with the Civil Air Regulations. The 
T-33’s airspeed was only approximately 55 
knots greater than the Viscount at the instant 
of impact and there was no obstruction to his 
seeing the Viscount for well over a minute be- 
fore the collision.’ 


THE PROBLEM OF adequate aviation plan- 
ning had been of deep concern to Congress for 
a number of years. They were well aware of 
the need for the establishment of an independ- 
ent Federal Aviation Agency with primary au- 
thority over the nation’s airspace. The Presi- 
dent was likewise concerned and requested 
Congress to enact legislation to create an inde- — 
pendent agency into which were consolidated 
all of the essential management functions com- 
mon to both civil and military aviation. The 
Federal Aviation Act of 1958+ (The Act) was 
passed as a result of this need and was approved 
on 23 August 1958. The Act made far reaching 
changes in the highly critical field of air-traffic 
control and air-navigation facilities planning. 
However, as these changes are not of primary 
concern to the main purpose of this article they 
will not be discussed at this time.® 
The Act vests in the Civil Aeronautics Board 

(the Board) the authority to investigate an air- 
craft accident for the purpose of ascertaining 
facts, conditions and circumstances and to de- 
termine the probable cause thereof; to make 
recommendations to the Administrator of the 
Federal Aviation Agency (Administrator) de- 
signed to prevent recurrences ; and to make such 
public reports of the accident as it deems to be 
in the public interest.® 

3. CAB Report File, Supra. 

4. Public Law 726, 85th Cong., Ist Sess., 72 Stat. 731. 

5. See McGonigle, Legislation for the Jet Age, JAG Journal, Nov. 


58, p. 5. 
6. The Federal Aviation Act, Supra, Sec. 701. 
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In addition to the above mentioned responsi- 
bilities of the Board, the Federal Aviation Agency 
(FAA) has certain statutory responsibility when 
an aircraft accident occurs. These responsi- 
bilities relate to violations of the Civil Air 
Regulations; the performance of navigational 
facilities which it provides and operates; the 
conduct of any of its employees; the compe- 
tency of the operator and personnel concerned 
with the operation and maintenance of the air- 
craft; the air worthiness, failure or malfunc- 
tioning of the aircraft or its components; and 
possible Government tort liability. 


Tuus IT MAY be seen that the Administra- 
tor’s functions are also vitally involved in such 
investigations and his agency is the one prima- 
rily concerned with their outcome. However, 
responsibility in this field was not placed in the 
Administrator as it would result, in effect, in 
having the agency investigate itself. The Con- 
gress compromised on this point and made pro- 
vision for the Administrator to play an appro- 
priate part in the accident investigations. 

In Section 701(g) of the Act, Congress indi- 
cated its intent that the Board should allow 
full participation by the Administrator in those 
investigations consistent with the proper dis- 
charge of his functions and responsibilities. 
Although this section refers only to investiga- 
tions, the language used was not meant to pre- 
clude the Administrator from participation in 
public hearings as well, where the Board be- 
lieved such participation to be in the public 
interest. 

In addition to the above provisions, Congress 
felt it necessary to clearly delineate investi- 
gative procedures for accidents involving mili- 
tary aircraft. In section 702(a) of the Act, 
Congress provided that in case of accidents in- 
volving both civil and military aircraft the in- 
vestigation would be conducted by the Board 
but close cooperation in the investigation was 
established by providing for participation in 
the investigation by appropriate military 
authorities. 

In Section 702(b) of the Act, Congress pro- 
vided that in accidents involving solely military 
aircraft the investigation shall be conducted by 
the military authorities. However, in those 
cases in which a function of the Administrator 
is or may be involved, the military authorities 
are required to provide for participation in the 
investigation by the Administrator. 

In addition to the above requirements, Con- 
gress continued the theory of close cooperation 
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in Section 702(c) of the Act by requiring the 
military authorities to provide the Adminis. 
trator and the Board with any information 
derived from their investigations of accidents 
involving solely military aircraft which, in the 
judgment of the military authorities, would 
contribute to the promotion of air safety. 

In order to achieve the expeditious discharge 
of the separate responsibilities of each agency it 
is absolutely vital that the Board, the Admin- 
istrator, and the appropriate military author- 
ities work together in close cooperation in 
conducting investigations in which they are 
involved. 


At THE ONSET it must be recognized that 
when the Board undertakes an investigation its 
Investigator-in-Charge will control and direct 
the investigation and the Board will be respon- 
sible for determining the probable cause of the 
accident. The Administrator and appropriate 
military authorities will provide representatives 
who will participate, as necessary, in the 
investigation. 

Where the accident involves only military 
aircraft and where a function of the Adminis- 
trator is or may be involved, the military 
authorities will control and direct the investiga- 
tion and the Administrator will provide repre- 
sentatives to the investigation. 

With respect to accidents involving solely 
military aircraft and which do not affect a 
function of the Administrator, the appropriate 
military authorities will conduct the investiga- 
tion; but will provide the Administrator and 
the Board with any information which in their 
judgment would contribute to the promotion of 
air safety. 


IN ANY INVESTIGATION involving military 
aircraft under Sections 702 (a) and (b) agree- 
ment should be reached between the Board, the 
Administrator, and the military agencies for 
a complete exchange of information and author- 
ity to obtain needed records so as not to hamper 
the investigation and to serve the needs of all 
agencies involved. 

It is recognized that there may be instances 
where because of the requirements of the Uni- 
form Code of Military Justice to which all mem- 
bers of the Armed Forces are subject, the 
military departments may need to conduct an 
internal pre-trial investigation for possible 
disciplinary purposes. None of the above de- 
scribed procedures would, of course, preclude 
this. 

If these investigations are carried out in the 

(Continued on page 20) 
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THE SCREAMING DEMON 
and the 
MILITARY CLAIMS ACT 


BY LT SEDGWICK A. WARD, USNR* 


DEMON PILOT was assigned to chase an 

initial FAM hop of another pilot in the 

squadron. Takeoff and climbout to 30,000 
feet were uneventful and the hop was proceed- 
ing as briefed. Suddenly, the chase pilot felt 
his F3H vibrate severely, the nose tucked under 
and no response to stick pressures or movement 
eased the dive. 

The hydraulic gauge, power and utility sys- 
tem pressures read zero. Emergency hydraulic 
pump was lowered and he was able to raise the 
nose to level flight. Emergency hydraulic 
light was “ON,” AC generator light “ON,” fire 
warning light “ON,” and radio dead. 

The pilot switched to inverter, retarded the 
throttle and put out the panic light—figured 
he had it in hand again. The Demon lasted 
only 15 seconds level, pitched forward again, 
rolled 180° left and dove for the ground in- 
verted. The pilot had had enough and got out 
at 20,000 feet at about 400 knots. After a free 
fall to 8,000 feet, he finally located the “D” ring, 
pulled it, and floated down to land safely on a 
4,400-foot hillside. 


FURTHER DOWN THE hillside was the 
$16,500 white frame house of Wilbur T. Jones, 
civilian. Seated at the breakfast table, the 
Jones family became aware of the whining, 
pitching Demon just moments before it crashed 


*Lieutenant Sedgwick A. Ward, USNR, received his AB from Wil- 
liams College in 1954 and his LLB from Harvard Law School in 
1957. He is a member of the bar of the District of Columbia and a 
member of the American Bar A iation. Lieut t Ward is cur- 
rently on duty in the General Claims Branch, Office of the Judge 
Advocate General of the Navy. 

1. See Screamin’ Demon, GRAMPAW PETTIBONE, Naval Aviation 
News, October 1958, p. 8. The Naval Aviation News is published 
monthly by the Chief of Naval Operations and Bureau of Aero- 
nautics to disseminate naval aviation safety, training and tech- 
nical data and is available on subscription. 

For those readers who have a continuing interest in naval 
aviation safety the remaining portion of the Grampaw Pettibone 
item from which the first three paragraphs of this article is taken 
is quoted: 

Grampaw Pettibone says: 

“Friend, you had a purty narrow squeak. The account I 
read was a little lengthier and indicated that you handled the 








with shocking impact and a shower of debris 
into the living room. Father, mother and child 
somehow managed to fight their way clear of 
the burning house. Lucky to be alive, the 
family suffered minor injury except for the left 
arm of the child which had been struck by a 
piece of metal from the exploding plane. This 
injury was to prove permanent in nature. 
Local and military rescue equipment appeared 
shortly on the scene. After the first hectic 
hours Wilbur Jones began to assess his mis- 
fortune in terms of property damages. 

The Commanding Officer of the nearest Naval 
Air Station who had been notified of the crash 
took immediate steps to send his personal repre- 
sentative and claims officer to the scene of the 
crash. In such a situation the claims officer acts 
not as a “watch-dog of the treasury” but as an 
advisor to the claimant.2, The Navy was able to 
offer the Jones family speedy and humane relief 
by way of an administrative settlement under 
the Military Claims Act.’ 


Tuis LAW PROVIDES the legal framework 
by which the whole people of the United States 
assume a cost of national defense which could 
not fairly be allowed to rest on the Jones family. 
Aware of the purpose of the Military Claims Act, 
the officer assigned the task of conducting the 
claims investigation obtained, as quickly as pos- 





airplane pretty well, so you’ve got the ability to fly these birds 
when the goin’ gets rough. 

“But you better grab aholt of yourself and do a durned 
sight more than a quick eyeball check of your personal survival 
equipment or some day you'll have bought the farm. You 
didn’t hook your ’chute automatic lanyard anchor to your lap 
belt, you had no bail-out bottle in your seat pan, hadn’t checked 
it on your preflight or attempted to hook the tubing to your 
oxygen hose. 

“You fly a high-performance, high-altitude, beautiful ma- 
chine. Make darn sure you’re as ready to go as it is. When 
you’re hurtlin’ down at 400 knots is no time to be huntin’ for 
the ‘D’ ring.” 

2. Navy General Claims Reg. Section 37(9) ; Appendix I to the 1955 
Naval Supplement to the Manual for Courts Martial United 
States 1951. 

3. 10 USC 2733, 70A Stat. 153. (The United States Code An- 

notated, 1959 Edition, contains the text of the law as modified 

by all amendments to date.) 


SEPTEMBER 1959 








sible, the necessary information as to the Jones 
family’s loss. He prepared an itemized list of 
the furniture and appliances, a record of the 
time lost by Mr. Jones from work, the value of 
the destroyed automobile and a list of the med- 
ical bills. He obtained statements from doctors 
concerning the condition of the individuals of 
the family, etc. With this basic information he 
made his claims report to the Commanding 
Officer. 

The Jones family had the choice of filing an 
administrative claim under the Military Claims 
Act (MCA) or of suing the United States ina 
Federal court under the Federal Tort Claims 
Act.* Unlike the MCA the Federal Tort Claims 
Act provides relief only upon the showing of 
fault on the part of the government. In sucha 
suit a delay of one or more years is to be ex- 
pected in most Federal district courts. Legal 
fees are considerable and there is always a 
chance that negligence could not be proven. 
The tort suit theory presented a long and 
difficult road for Mr. Jones. Instead he filed 
a claim on a Standard Form 95 (one page 
in length) and submitted several supporting 
documents. With the assistance of the investi- 
gating officer, Mr. Jones had established all of 
his claims within two weeks. Approximately 
$20,000 represented his total cost for property 
damage and medical bills. 

In addition, a second form was filed in the 
name of Mr. Jones as parent and natural guard- 
ian of his injured son alleging pain and suffer- 
ing, disability, disfigurement, and loss of earn- 
ing power. In order to be on the safe side the 
amount claimed to cover these intangibles was 
$50,000. The two claims were forwarded with 
all possible speed to the Office of the Judge Ad- 
vocate General and after an evaluation the prop- 
erty damage claim was approved in the amount 
requested. A check in the amount of $5,000 
(the top amount which the Secretary of the 
Navy can pay on his own initiative) was in the 
mail to Mr. Jones six weeks after thecrash. The 
remainder of the claim, $13,000, was referred 
via the Bureau of the Budget to the Congress, 
which included the amount as one item in a 
supplemental appropriations bill. After this 
bill was passed and approved by the President 
(there are two or more such bills passed every 
year), a second check closing the entire matter 
was sent to Mr. Jones. 

With regard to the personal injury claim, jury 
awards and court holdings for the region in 
which the Jones family lived were examined and 


4. 28 USC 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 
2671, 2680; 64 Stat. 1038, 1043. 
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it was determined that $17,500 was typical of 
local jury awards for the injury, taking into 
account age, probable future occupation, degree 
of permanent disability, future medical ex- 
penses, etc. Upon the approval by a local court 
of this award as adequate, the $17,500 ($5,000 
initially—the balance as soon as Congress 
passed the supplemental bill) was paid into a 
trust fund to the use of the minor child. 


How THE MILITARY Claims Act, which 
makes this relief possible, received its present 
form is too long and too complicated a story to 
be worth telling here. At present it is a brief 
six paragraphs of Congressional mandate codi- 
fied as section 2733 of Title 10 of the United 
States Code. Its most salient feature is its 
sweeping inclusiveness. 'To paraphrase: 


The Secretary of the Navy may pay any claim for 
death, personal injury, or property damage which is 
caused by a military or civilian employee while acting 
within the scope of his employment or which is other- 
wise incident to the noncombat activities of the Navy. 


The Secretary of the Navy is not required to 
pay any claim but he may pay. Thus, this Act 
gives a claimant no enforceable rights against the 
Government; payment is a matter of grace. 
There is no need to show carelessness or fault on 
the part of the Government employee (as is the 
case with the Federal Tort Claims Act). The 
damage must merely be “incident to the noncom- 
bat activities of the Navy.” Yet the require- 
ment that a claim arise from an act committed 
within the scope of employment of the Govern- 
ment employee is generally adhered to in the 
administration of the MCA.° 

Having stated that the MCA is in essence a 
carte blanche to the Secretary to pay claims, it 
is important hastily to add that the broad scope 
of the Act has been cut into on all sides by ex- 
ceptions and preemptions. Not only has Con- 
gress withdrawn certain types of claims from 
consideration, but the Secretary has on his own 
initiative limited the types of claims paid. 


ONE OF THE most difficult problems in the 
administration of the MCA is to decide whether 
a claim is to be handled by suit under the Fed- 
eral Tort Claims Act or administratively under 
the MCA. The following considerations should 
be clearly understood before a claimant makes a 
choice of remedies. 

The Federal Tort Claims Act is preemptive. 
That is, if a claim is clearly cognizable under the 
Federal Tort Claims Act then as a general rule 
5. In fact the only claims which are payable when arising outside 


the scope of employment are those involving criminal depreda- 
tions against registered or insured mail (see below). 
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the claim cannot be adjudicated under the MCA.° 
Unfortunately accidents do not occur with labels 
firmly attached reading “consider this claim 
under the Military Claims Act” or “Federal Tort 
Claims Act handling only.” In order for Federal 
Tort Claims Act jurisdiction to attach and pre- 
vent consideration under the MCA the accident 
must not have occurred in a foreign country, 
must not fall under any of the numerous statu- 
tory or court-made exceptions, and, most im- 
portant, must have been caused by a negligent 
or wrongful act of a Government employee. 

In the Jones family situation, speed and hu- 
manitarian considerations reeommend MCA con- 
sideration, but if the Federal Tort Claims Act 
applies it is preemptive. Was the accident negli- 
gent or wrongful in origin? The answer will 
depend on local law, on a searching examination 
of the facts by a Federal District Court Judge and 
by that Judge’s application of the negligence con- 
cept to the facts. In other words, whether con- 
sideration under the MCA is precluded could only 
be definitely determined by an adjudication under 
the Federal Tort Claims Act; at that point it 
would be too late. 


IN ORDER TO resolve this dilemma, the Navy 
General Claims Regulations introduce the juris- 
dictional fact concept.’ The prohibition against 
consideration under the Military Claims Act 
will apply only where negligence is a jurisdic- 
tional fact, i.e., so clearly apparent (barrel rolls 
at 500 feet over a densely populated area) that 
the case falls without any question within the 
Federal Tort Claims Act. This has the effect 
of giving an injured party a choice of forums in 
the great majority of cases where there is a pos- 
sibility of finding negligence though it is not 
crystal clear. He can (if he does not wish to 
risk a contest on the negligence issue, or wishes 
the speedier simpler handling of the Military 
Claims Act) file administratively ; or, if he pre- 
fers (where for example he feels that a larger 


6. When the Federal Tort Claims Act was first passed as sections 
401-424 of The Legislative Reorganization Act of 1946, 60 Stat. 
842-847, section 424 thereof, repealed the Military Claims Act 
insofar as claims cognizable under the administrative provisions 
of the Federal Tort Claims Act were concerned. A claim cog- 
nizable under the Federal Tort Claims Act in excess of $1,000 
but less than $5,000 is not cognizable under the administrative 
provisions of the Federal Tort Claims Act since their top limit 
is $1,000. Is it possible to pay such a claim under the Military 
Claims Act, whose top limit has since been raised from $1,000 to 
$5,000? The spirit and intent of the repealed section of the 
Federal Tort Claims Act and the fact that when it was written 
the Military Claims Act had a limit of $1,000 would indicate 
that the Federal Tort Claims Act is pre-emptive in the over 
$1,000 less than $5,000 cases as well. Section 131 of the Legis- 
lative Reorganization Act of 1946 supra would seem to require 
that overlap cases in excess of $5,000 be litigated under the 
Federal Tort Claims Act rather than be referred to Congress 
for a supplemental appropriation. See also 10 USC 2733(b) (2). 

7. Navy General Claims Reg. Sec. 4. 





award will be given by the court), he may make 
negligence a part of his pleadings and bring 
suit.® 

A number of other statutes also pre-empt the 
field from the MCA. When aclaim is cognizable 
under the Military Personnel Claims Act, the 
Foreign Claims Act, or the Admiralty Claims 
Acts it must be considered thereunder and is 
withdrawn from the scope of the MCA.® 

Though theoretically the Secretary has the 
power to consider all claims caused by em- 
ployees of his department, by regulation and 
administrative precedent, he has chosen not to 
exercise the full reach of this sweeping grant 
of authority. Instead, he has singled out for 
processing under the Military Claims Act those 
claims arising incident to non-combat activities 
which are peculiarly military in character and 
have little parallel in civilian life. The regu- 
lations list “maneuvers and special exercises; 
practice firing of heavy guns; practice bomb- 
ing; naval exhibitions; operation of guided 
missiles, aircraft and of antiaircraft equip- 
ment; use of barrage balloons...” as examples 
of peculiarly military activities.° The Jones 
example case comes within this concept since 
it arose incident to the flight of military air- 
craft. It is to be noted that the concept is a 
flexible one and the phrase “otherwise incident 
to” implies that a good deal of latitude could 
be found where a completely unforeseen case 
arose. 


ANOTHER AREA WHERE the Military 
Claims Act has been withdrawn as a possible 
source of recovery is the area of “service inci- 
dent” personal injuries or death. This excep- 
tion is contained in the statute itself.“ Civilian 
employees as well as servicemen are precluded 
from recovery. But where the injury occurs 
during leave time and is unconnected with the 
member’s service (SN on leave from Newport 
run over by Marine half track in Georgia) re- 
covery is presumably possible.” 


8. This gives rise to a pair of corollary questions. Suppose that a 
claimant files under the Military Claims Act and is turned down. 
Can he then bring suit under the Federal Tort Claims Act alleging 
that his loss was caused by Government fault? The answer to 
this question seems to be in the affirmative. Contrariwise, sup- 
pose he brings suit and loses on the ground that no fault on the 
part of the Government can be proven, may he then turn around 
and take what he can get under the Military Claims Act? The 
question has not arisen so far in Navy administrative handling. 

9. Supra note 2 at 19(b) (6), (8), (9). 

10. Ibid. at 21. Im cases where the Navy has caused damage by a 
negligent act and no other statute or treaty makes provision 
for payment, payment is made under the Military Claims Act. 
Where there is nothing uniquely military about the Navy activity, 
negligence on the part of the driver is, contrary to the usual 
case, required for payment. Presumably, local laws such as 
traffic rules and standards of care would be applied in determin- 
ing whether the Navy driver was negligent. 

11. 10 USC 2733(b) (3). 

12. Cf. Brooks v. United States 337 U.S. 49 (1949). 
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AN INTERESTING SIDELIGHT has oc- 
curred here. The Zoula case held that the 
doctrine of the Feres case ™* (holding that the 
Federal Tort Claims Act does not cover service- 
connected losses) is extended to property losses. 
In United States v. United Services Automobile 
Association © for example, an officer on duty at 
a Naval Air Station had parked his car in a 
BOQ parking lot and it was negligently damaged 
by stones thrown against the vehicle by the 
slipstream of a Navy jet. Ina Tort Claims Act 
suit, no recovery was allowed because the loss 
was incident to the military service of the car 
owner. 

The Zoula Doctrine would result in inequity to 
servicemen if it were followed through. How- 
ever, cases such as Zoula speak only for the 
Federal Tort Claims Act and their definition of 
“service-incident” need not be imported into the 
administration of the MCA. Since in excepting 
service-incident losses Congress specifically 
limited itself to personal injury and death, it 
implied by omission that service-incident prop- 
erty damage did not fall under the same ban. 
Thus where a serviceman’s automobile is dam- 
aged in an on-the-base collision and the Govern- 
ment is at fault, the Military Claims Act is 
utilized as the means of payment. If the Gov- 
ernment is not negligent then no payment is 
made.'® If the accident occurs off the base (the 
Zoula holding appears to adopt to a large de- 
gree a geographical standard) then the Federal 
Tort Claims Act applies and the Military Claims 
Act cannot be used.* 


THE FOREGOING HAS covered the broad 
central area of the statute. In addition, there are 
three small areas where Congress has specifically 
stated that the statute is to be applicable. The 
first is damage incident to use and occupancy of 
land, as where an armed force used land on ma- 
neuvers and caused damage to buildings, crops, 
or the like.* The second is bailment claims. 
Even though a bailment (the giving of possession 
without title to another by an express or implied 
agreement) seems to be contractual, if the Gov- 
ernment loses or destroys or misdelivers the 
bailed article, payment may be made under the 
MCA.” 





13. Zoula v. U.S., 217 F. 2d 81 (5th Cir. 1954). 

14. Feres v. U.S., 340 US 135 (1950). 

15. U.S. v. United Services Automobile Association, 238 F. 2d 364 
(8th Cir. 1956). 

16. See footnote 9 above. 

17. Claims for rent of real property, claims for patent infringement, 
and claims arising out of express or implied contract are singled 
out by the regulations as not cognizable under the Military Claims 
Act. (Navy General Claims Reg. 10(b) (10), (11), (12). It 
seems fairly clear that these exceptions are within the spirit 
and letter of the statute. 

18. Navy General Claims Reg. 23. 

19. Ibid. 22. 
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The most used of these “annexes” to the MCA 
is the provision that registered or insured mai] 
damaged, lost, or destroyed by a criminal act 
while in the possession of the Navy or Marine 
Corps is compensible.”” In application this pro- 
vision does little more than shift the burden of 
reimbursing these losses from the Post Office 
Department to the Navy Department. The 
Navy stands in the shoes of the Post Office and 
payments are limited to those which the Post 
Office would make. Of course, claims for losses 
of regular mail may sometimes be considered 
under the MCA, but since mail-handling is not 
a peculiarly military activity, the Government 
agent’s action must be shown to be negligent or 
wrongful.” 


THE PRESENT ARTICLE will not go into 
the tangled question of how the value of prop- 
erty before and after an accident is computed, 
except to say that the basic method is to ob- 
tain local authoritative estimates. It is always 
better for an officer at the scene of a crash to in- 
clude too much data rather than too little. 
Even a purely personal evaluation is valuable 
since those reviewing the file do not have the 
benefit of seeing the general appearance of the 
property, the demeanor of the claimant, or of 
knowing his reputation in the community. 
(Nor should depreciated original cost, replace- 
ment cost, and common sense be overlooked as 
guides.) Quite frequently in aircraft crashes, 
destroyed trees or other plant life will consti- 
tute a major item of the damages, and here 
United States Government agencies such as the 
Department of Agriculture and the Forestry 
Service can prove quite helpful. 

The computation of damages under the MCA 
is an area lightly touched on by the statute which 
indicates only that the claim must be for damage 
to or loss of property or personal injury or 
death. This has been elaborated on by secre- 
tarial regulations which state that in property 
damage cases, the cost of repair or the diminu- 
tion in value of the property, whichever is less, 
is to be the measure of damages. Loss of use 
is payable to a limited extent. Loss of wages 
in connection with property damage claims has 
been paid (owner of destroyed house lost time 
from work to attend to affairs made necessary 
by loss). However, payment for inconvenience 
is specifically barred as are payments for in- 
terest, cost of preparation of the claim, and the 
like.” 

Where life or limb is concerned, all types of 
losses are compensible which are covered in 





20. Ibid. 24. 
21. Supra note 10. 
22. Navy General Claims Reg. 29(d). 
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state court damage suits, except for punitive or 
exemplary damages, including pain and suffer- 
ing, disfigurement, disablement, loss of earnings 
(future and while recuperating), medical, hos- 
pital, and burial expenses. “Local standards 
will be taken into consideration as a guide.” * 
Thus, although the amount specified by the New 
York State wrongful death statute would be 
awarded if a military plane crash killed someone 
in New York, the statutes at the situs of the 
crash would not necessarily apply if an Amer- 
ican passenger were killed in a crash in, for 
example, Libya. The claims officer should seek 
to secure at some point a medical examination 
of the injured person by a military doctor since 
this provides valuable protection in the event of 
an inflated claim and strengthens claimant’s 
case where the claim is just. 

No provision can be made for attorney’s fees in 
computing damages.** Although, the MCA does 
not expressly limit the fee which an attorney 
can charge his client, the Federal Tort Claims 
Act, it will be noted, limits the attorney’s fee to 
a maximum of 20% of a recovery and provides 
penalties for taking more.” 


THE STATUTE OF limitations for the MCA 
is two years. The law itself merely states that 
the period within which a claim may be filed is 
two years from the time when it accrues.* 

The Secretary has by way of regulation, how- 

ever, specified that accrual shall consist of “the 

occurrence of the accident or incident out of 
which (the claim) arises.” ** Thus, it would 
appear that if the damage were not discovered 
for two years by the claimant he would still be 
out of court since the claim would have “ac- 
crued” at the time of the accident rather than 
as is sometimes held elsewhere at the time of 
discovery of the damage.”® 

A good many state statutes of limitations pro- 
vide that in the event of injury to a minor child 
the statute of limitations does not begin to run 
until he reaches his majority. Claimants should 
therefore be aware that it has been held that the 
minority or disability of a claimant is not a legal 
excuse for delay under the Federal Tort Claims 

Act.” Although no definitive holding exists on 

23. Ibid. Sec. 29(c). 

24. Ibid. Sec. 29(d). 

25. USC 2678. 

26. 10 USC 2733(b) (1). 

27. Navy General Claims Reg. 26. 

28. One exception is made to this provision. If the claim accrues 
in time of war or national emergency, the claimant has two years 
from the end of hostilities within which to file. Filing must 
have been delayed by good cause and if the good cause ceases to 
exist before the end of the war, the period begins to run at 
that time. The “‘good cause” must be connected with the war. 
10 USC 2733(b) (1). 

29. U.S. v. Glenn, 231 Fed. 2d 884 (9th Cir. 1956). 





the question, similar treatment should be ex- 
pected under the MCA. Support for this is to 
be found in the absence of any mention of a 
tolling provision for disability even though the 
problem must have been considered when the 
“good cause” provision was drafted. 


Ir IS TO be noted that Congress has built a 
contributory negligence feature into the MCA. 
Under the Federal Tort Claims Act if an accident 
occurs in a state such as Wisconsin which recog- 
nizes the principle of comparative negligence, a 
claimant may recover even though the accident 
was in part his fault (his recovery is diminished 
depending on how great his fault is).*° Under 
the MCA, however, a claimant must in every case 
be completely free from contributing fault.** In 
determining whether a claimant is at fault or not 
for purposes of administration of the MCA, local 
law is used. For example, a violation of a local 
traffic regulation might constitute negligence. 

Procedurally as was seen in the example case, 
the large claims under the MCA are handled in 
the Office of the Judge Advocate General. Only 
the Judge Advocate General and the Secretary 
of the Navy have authority to consider claims 
where the amount is greater than $1,000; or 
where the claim arises from an incident in which 
the total of all claims is in excess of $1,000 or 
in which personal injury is involved. Property 
damage claims for $1,000 or less are customarily 
considered by the Naval District Comman- 
dants.* 

When a claim exceeds $5,000, the Secretary 
of the Navy is alone authorized to make a partial 
payment of $5,000 as soon as he has examined 
the claim and determined that a payment in 
excess of $5,000 is warranted. Thereupon, he 
forwards to Congress, via the Bureau of the 
Budget, a recommendation that the balance of 
the claim should be paid.** Invariably, Con- 
gress has accepted the recommendation and 
appropriated the necessary additional sum as 
one item in an omnibus-type supplemental ap- 
propriations bill. 

Looking to the future another valuable 
feature of the MCA—its flexibility—appears 
especially advantageous. As atomic reactors,” 
guided missiles, and supersonic aircraft take a 
larger and larger place in defense, the Military 
Claims Act’s broad congressional grant of au- 
thority tempered by sound administrative dis- 
cretion, will continue to serve its purpose, 
prompt payment of meritorious claims. 





30. U.S. v. Gallops, 207 Fed. 2d 48 (5th Cir. 1953). 

31. 10 USC 2733(b) (4). 

32. Navy General Claims Reg. 41. 

33. 10 USC 2733(d). 

34. See Nuclear Propulsion Symposium, JAG JOURNAL, Apr. 1959. 
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READY DUTY STATUS—Flight Rations—Eligibility of Personnel in 
Status to Receive Rations in Kind. 


@ The term “engaged in flight operations”, as used in 
10 USC 6085 is sufficiently broad to permit an interpre- 
tation which would authorize furnishing of flight ra- 
tions in kind to personnel who are in a “ready duty 
status” awaiting possible take-off. Such personnel are 
required to remain on duty in flight clothing in a speci- 
fied area easily accessible to their aircraft for periods 
of 24 hours. An examination of the legislative history 
of 10 USC 6085 leads to the conclusion that, even though 
these “ready duty” personnel do not actually engage in 
flying, they are eligible to receive flight rations in kind 
in addition to any ration or subsistence allowance to 
which they are otherwise entitled. JAG Opinion 
JAG:134.2:ejs serial 3897 of 1 June 1959. 





Memorandum of the Attorney General 
(Continued from page 12) 


meaning of the decision. (See dissent by Justice 
Stewart in the Barr case.) Thus, no government of- 
ficial should assume that these decisions give him full 
and complete protection against actions for defamation. 
Accordingly, should it become necessary for an official 
to issue a statement of a derogatory nature, care should 
be taken that the statement clearly pertains to the 
duties of the office and the official involved should him- 
self be satisfied that he has the authority to issue it. 

“Notwithstanding the existence of this privilege, of- 
ficials of the Exeeutive Branch of the federal govern- 
ment should act with an awareness of the vital impor- 
tance of avoiding unnecessary injury to any person. An 
official who in the course of his official duties contem- 
plates making a statement which might be deemed to be 
derogatory should be keenly aware of the heavy respon- 
sibility which falls on him. For as Justice Harlan said, 
‘The privilege is not a badge or emolument of exalted 
office, but an expression of a policy designed to aid in 
the effective functioning of government.’ The privilege 
imposes therefore on all public officials a duty to act 
with care and restraint for what may be at stake is the 
reputation of a person without legal recourse. 

“Furthermore, as the opinion points out ‘there are of 
course other sanctions than civil tort action available 
to deter the executive official who may be prone to ex- 
ercise his functions in an unworthy and irresponsible 
manner.’ Although it is fully expected that the privi- 
lege will be exercised with care and thoughtful restraint 
(the Court points out that past experience indicates it 
will be) the reference to other sanctions undoubtedly 
includes disciplinary action or removal from office if 
official irresponsibility should be involved.” 


JAG JOURNAL 


Aviation Accident Investigations Under the 
Federal Aviation Act of 1958 
(Continued from page 14) 
spirit intended by Congress, they will serve ag 
valuable vehicles for the promotion of future 
air safety. While the exact probable cause of 
each accident is not always definitely ascertain. 
able, sufficient facts are usually obtainable on 
which to predicate probable cause or causes, 
Where this information affects air traffic man- 
agement, navigation facilities, the civil air 
regulations or any of the other facets of the 
aviation problem, it should be passed on to the 
agency which needs to know. Remedial action 
may then be taken and countless lives protected 

in the future. 

With the advent of the jet age our once ap- 
parently limitless airspace is shrinking rapidly. 
An airspace the size of the State of Rhode 
Island must accompany each 707 flying across 
the continent today. This means that all our 
airspace must be utilized in the most efficient 
manner possible as otherwise the orderly and 
expeditious expansion of air traffic will be inter- 
fered with. Because none of us is perfect, it is 
obvious that aircraft accident investigation will 
play a role in this orderly expansion. How 
large a role will depend on the thoroughness of 
the investigation, the objectivity with which it 
is conducted, and the use made of the informa- 
tion and conclusions gleaned therefrom. 





NS MCM Investigation vs. AAR 
(Continued from page 7) 


of such information. Investigating Officers 
must be careful not to injure the persuasive 
effect of this privilege as an inducement to an 
otherwise recalcitrant witness. 

The additional administrative burden inci- 
dent to conducting the two types of investiga- 
tions and a considerable amount of duplication 
must be recognized as a necessity. As a sug- 
gestion toward lightening the administrative 
burden of the Naval Supplement Investigation, 
it is recommended that Commanding Officers of 
Naval Air Stations, aircraft squadrons and 
others in the chain of command involved, con- 
sider the advisability of appointing more than 
one officer to a Naval Supplement Board of in- 
vestigation, particularly in those involved inci- 
dents wherein it is apparent, at the outset, that 
there has been extensive loss of life or property 
or where significant legal consequences such as 
serious disciplinary action or substantial mone- 
tary claims are involved. Such circumstances 
should certainly emphasize the necessity for a 
comprehensive and detailed investigation cover- 
ing the many aspects involved. 
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